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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     306 of 2016 

 
(Under Section 366/370) of the IPC, 
arising out of G.R. Case No.  1033 of 
2016. 

 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Smt. Doibaki DAs 
2. Arshad Ali 
3. Asar Ali and  
4. Sri Moina Borah. 
    

   
 

Date of framing Charge :- 22-11 -2016 
 

Date of Recording Evidence :- 07-12-2016, 20-03-2017. 
18-04-2017 , 14-06-2017 
 
   

Date of examination of accused 
u/s 313 Cr.P.C 

:- 14-06-2017 
 

Date of Argument :- 28-06-2017  
  
  
 

Date of Judgment :-  28-06-2017  
 
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 
 

Counsel for Accused :- Mr. S.E Alam, Sr. Advocate, Mr. P. 
Biswas, Smt. M. Bhagawati, 
Advocates.  
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JUDGMENT 

1.  In this case accused persons namely, Smt. Doibaki Das, Arshad 

Ali, Asar Ali and Moina Bora @ Jaygu Bora are put for trial for 

allegation of charge u/s 366/370 of the IPC.  

2.  The factual matrix, according to the FIR, in brief, is that on 2nd 

April, 2016, Saturday, the informant’s daughter went to market but she 

did not return. The informant came to know from the villagers that 

accused Smt. Doibaki Das enticing her daughter and sold her to 

somewhere. While she along with the villagers enquired the daughter 

of the informant, she informed her that she was kidnapped by the 

person whom she eloped earlier herself. Said Daibaki Das informed the 

informant that she had given the telephone number of the victim to 

the said boy, but lateron the said Doibaki refused stating that she does 

not know anything. Hence this case. The ejahar was filed by the 

complainant Smt. Bharati Das before the O/C of Chariduar Police 

station on 08-05-2016.         

3.  On receipt of the ejahar,   the Officer-In-Charge of Chariduar 

Police Station registered a case being Chariduar P.S. Case No. 48/16  

u/s 366/370 of IPC. After completion of usual investigation, the O/C 

Chariduar Police Station filed charge sheet u/s 366/370  of IPC against 

the accused persons namely, Smt. Doibaki Das, Arshad Ali, Asar Ali 

and Moina Bora @ Jaygu Bora. 

4. On being appeared the accused persons before the Court,  

after hearing both parties, framed charge u/s 366/370 of the IPC 

against the accused  persons namely, Smt. Doibaki Das, Arshad Ali, 

Asar Ali and Moina Bora @ Jaygu Bora. Particulars of the charges was 

read over, explained to the accused persons to which they pleaded not 

guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as 

seven numbers of witnesses. After closing the prosecution evidence, 
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statements of the accused persons are recorded u/s 313 Cr.P.C. All the 

allegations made against the accused persons and the evidence 

appears against the accuseds are put before them for their explanation 

where they denied the allegation and declined to adduce defence 

evidence.      

6.  I have also heard the argument put forward by the learned 

counsels of both sides.   

7.  The points for decision in this case is that - 

(1) ““Whether on 02-04-2016 at Bhakat gaon under 

Chariduar Police station, the accused   induced/kidnapped 

Miss “X”,   with intent that said Miss “X”  may be 

compelled  or knowing that it is likely that she will be 

forced or seduced to illicit intercourse or compelled to 

marry with the accused  or any person and thereby 

committed an offence punishable under section 366   of 

the IPC?   

 (2) Whether the accused persons   on the same date, 

time and place, imported (or exported, removed, brought, 

sold or disposed of) Miss X as a slave (or accepted, 

received or detained Miss X against her will as a slave) 

and thereby committed an offence punishable under 

section 370  of the IPC?  

   

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the 

evidence on record. 

9. PW 1 Smt. Boby Das stated that she knows the accused 

persons, namely Daibaki and Dip Bora and she does not know the 

name of other two accused persons.  The incident occurred on 02-04-

2016. On that day, Sikhamoni Das went for marketing and she was 

missing. One boy informed her over phone that the victim was taken 

away by Dip Bora.              
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  In cross-examination she admitted that the victim girl is her 

niece. Who rang her in this connection she cannot say his name. Police 

recorded her statement.             

10.    PW 2 Smt. Biju Das stated that she only knows accused 

Daibaki. The incident occurred on 02-04-2016. On that day the victim 

went for marketing and did not come back. She does not know 

anything about the incident.    

11. PW 3, Smt. Dipa Bora who turned hostile. The unhostile portion 

of her evidence is that she only knows the accused Daibaki. The 

incident occurred about six months ago. One day she heard that 

Sikhamoni was fled away from the house. She does not know anything 

about the incident. Police did not record her statement.   

  In cross-examination by defence she stated that she knows 

accused Daibaki Das as an Ashakarmi. As Ashakarmi she used to visit 

the house of all villagers. She does not know anything about the 

occurrence.  

 12. PW 4 Smt. Bharati Das, the complainant and mother of the 

victim, stated that she knows the accused persons, Daibaki Das and 

Dip Bora. She does not know the other two accused person who are 

present in the dock. The incident occurred in the month of April, 2016. 

On that day, in the evening, her daughter Miss X went to Lakhra 

market but she did not return. She has given written ejahar after one 

day of the incident at Chariduar Police Station. The ejahar was written 

by one scribe but she cannot recall the name of the scribe. The scribe 

has written the ejahar according to her dictation. Her daughter 

Sikhamoni Das informed over phone to her aunty Bobi Das that she 

went with accused Dip Bora. At that time she was present and she has 

also heard the said information made by her daughter to Bobi Das. On 

being come to know that her daughter went with the accused Dip Bora 

she again field a written ejahar. The ejahar was written by one scribe 
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according to her dictation. Ext. 1 is the ejahar and Ext. 1(1) is her 

signature. Dip Bora also informed over phone that he taken away her 

daughter but lateron he refused that he has taken her daughter 

Sikhamoni. After about 1 and 1½ months her daughter returned home. 

The ornaments of her daughter viz, one golden chain, two pair of 

earrings and one golden ring  and a cash amount of Rs. 30,000/- taken 

away by accused Dip Bora. She told her that she returned from Delhi. 

At the time of occurrence, the age of her daughter was about 20 years.  

  In cross-examination, she admitted that her daughter went at 

her own will from her house. She has not mentioned in the FIR that 

her daughter took with her one golden chain, two pair of earrings and 

one golden ring  and a cash amount of Rs. 30,000/-. She has also 

admitted that her daughter voluntarily left her house and she was a 

major girl.  

13. PW 5, the victim, stated that she knows the accused persons, 

Daibaki Das, Dip Bora and Asar Ali. She does not know another 

accused who is present in the dock. The incident occurred on 02-04- 

2016. At the time of the incident, her age was 19 years. On that day, 

at about 10 a.m., she went to Lakhra weekly market.  She knows him 

earlier. From Lakhra market she went to Mission Chariali to meet Dip 

Bora. He took away her one golden chain, one ring and two pair of my 

earrings and cash amount of Rs. 30,000/-. Thereafter, he left her at 

Mission Chariali.  When she was waiting in Mission Chariali she met one 

auto driver. He asked about her but she did not answer his questions. 

Then she requested the auto driver to bring her to her home. The said 

auto driver is present today whose name is Arshad Ali. Arshad Ali took 

her to Asar Ali. She resides there for 2/3 days. Asar Ali took her to the 

house of one woman namely Manju Singh of Nagaon district where she 

stayed there for 3/ 4  days. Manju Singh took her to a office at Delhi. 

From that office she was given to work in a house. She worked there 

for about 20 days. One Assamese man brought her from Delhi. The 
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said man left her at Tezpur. Then she informed her mother over phone 

from one shop at Balipara and her mother brings her to their house. 

Her statement u/s 164 Cr.P.C. was recorded by a Magistrate. Ext. 2 is 

her statement recorded u/s 164 Cr.P.C and Ext. 2(1) to 2(5) are her 

signatures.   

  In cross-examination, she admitted that she was standing at 

Mission Chariali till Sun set infront of KF Hotel. She was penny less. 

None has come forward to help her. She has not been informed to 

police. There was an auto stand. Many auto pullers are there. It was 

dark. Asar Ali came forward to help her.  Asar Ali provided shelter to 

her in his relative’s house and during stay in that house she has not 

been ill-treated by anybody. She further admitted that she does not 

know the name and the person with the Assamese gentleman whom 

she came from Delhi to Mission Chariali.  She did not made any 

complaint or inform to anybody while Manju Singh taken her from 

Nagaon to Delhi. She knows the accused Daibaki Das because she is 

her neighbour.  

14.   PW 6, Sri Dijumoni Sarmah, the I.O. of this case, stated that on 

08-04-2016 he was posted at Chariduar Police Station as Sub Inspector 

of Police and on that day, the then O/C Chariduar PS, Sub Inspector 

Lakhi Prasad Kachari has received an FIR from Bharati Das and 

registered a case being Chariduar PS Case No. 248/16 dated 08-04-

2016 u/s 366/370 of IPC and endorsed him for investigation of the 

case. Thereafter, he has visited the place of occurrence i.e. the house 

of the complainant Bharati Das and recorded her statement u/s 161 

Cr.P.C. He has prepared the sketch map of the place of occurrence 

vide Ext. 4 and Ext. 4(1) is his signature. On 19-05-2016 he sent the 

victim girl Sikhamoni Das for recording her statement u/s 164 Cr.P.C. 

to the Court. Thereafter, he recorded the statements of witnesses. He 

has arrested the accused Daibaki Das, Maina Bora and Arshad Ali and 

could not arrest the accused Asar Ali and showing him as absconder. 
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After completion of investigation he has filed charge sheet against the 

accused persons u/s 366/370 of the IPC by showing accused Asar Ali 

as absconder. Ext. 5 is the charge-sheet and Ext. 5(1) is his signature. 

Witness Dipa Bora stated before him that “on 02-04-2016 one Sri 

Sikhamoni Das was missing while she went to market. Then she came 

to know that the Mahila Samity suspected Smt. Daibaki Das in enticing 

Sikhamoni Das and sell her to a Dalal. It is mentioned that Sikhamoni 

and Daibaki Das had some relation with some other person. From the 

day of incident Sikhamoni Das was missing”.    

  Ext. 6 is the case diary of GR Case No. 1033/16 and Ext. 6(1) is 

the relevant portion of statement of witness Dipa Bora and Ext. 6(2) is 

his signature.  

   In cross-examination he admitted that Boby Das did not state 

before him that one boy informed her over phone that the victim was 

taken away by Dip Bora. Witness Bharati Das did not state before me 

that “my daughter Sikhamoni Das informed over phone to her aunty 

Bobi Das that she went with accused Dip Bora. At that time I was 

present and I have also heard the said information made by my 

daughter to Bobi Das.” He also admitted that this witness also did not 

state before me that “the ornaments of my daughter viz, one golden 

chain, two pair of earrings and one golden ring  and a cash amount of 

Rs. 30,000/- taken away by accused Dip Bora.” This witness also 

did not state before him that “Dip Bora also informed over phone that 

he taken away my daughter but lateron he refused that he has taken 

my daughter Sikhamoni.” 

15. PW 7 Smti J. Sarmah, SDJM, Soniptur, Tezpur, has deposed 

that on 19-05-16 she was working as Sub-Divisional Judicial 

Magistrate, Tezpur and on that day victim Smt. Sikhamoni Das, aged 

about 18 years has been produced before her and identified by one 

WPC 685 Jyotshna Buragohain in reference to  Chariduar PS Case No. 
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48/16 u/s 366/370 IPC. As Elaka Magistrate she recorded the 

statement of said witness/victim at chamber. At the time of recording 

her statement other than her and the said witness none was present 

there. The witness made statement voluntarily. After recording her 

statement she has read over the contents of the statement and on 

acceptance the witness/victim put her signature in her presence.  Ext. 

6 is the GR case record being GR case No. 1033/16 and Ext. 6(1) is her 

order dated 19-05-16 and Ext. 6(2) is her signature. Ext. 2 is the 

statement of the victim Smt. Sikhamoni Das and Ext. 2(6) is her 

signature. 

16.  These much is the evidence of the prosecution case.  The 

accused persons totally denied their guilt of the alleged charge while 

recording their statement u/s 313 Cr.P.C.  

17. Learned Senior counsel for the accused Moina Bora stated that 

there is no any ingredients against the accused Moina Bora. Even 

victim nowhere whisper the name of the accused as such praying for 

enlarged the accused on acquittal. Learned counsel for accused Asar 

Ali and Arshad Ali submitted that the statement of the victim no way 

implicated any of the accused in kidnapping of the victim neither 

selling the victim as a slave. Similarly, learned counsel for the accused 

Smt. Doibaki Das stated that the statement of the victim recorded u/s 

161 and 164 Cr.P.C. reveals no any materials of any of the ingredients 

of the alleged charge. Hence, required to acquitted.       

18.     I have also heard the learned Public Prosecutor, who submitted 

that the prosecution has been able to prove the charge as alleged as 

such, they are required to be convicted under the said sections of law.   

19. Considering the rival submissions advanced by learned counsel 

of both the parties, I am going to dispose of the case as follows.  
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20. Here in this case, the case was charged u/s 366 and 370 of the 

IPC.  

  To prove the charges u/ 366 of the IPC, the prosecution must 

prove –  

  “(i)  kidnapping by the accused or abduction by him ; 

(ii)  that the person so kidnapped or abducted is a 

woman;   

(iii) that the accused then intended, or knew that it was 

likely,   

(a) That such woman might or would be compelled to 

marry a person against her will, or  

(b) That she might or would be forced or seduced to 

illicit intercourse.” 

 

  The well settled principle of law is that the most important 

witness in a kidnapped case is generally the kidnapped woman herself 

and where she is not forthcoming, and other witnesses are not of a 

very reliable type, the prosecution evidence must be carefully 

scrutinised and weighed.   

 According to the victim Miss X on the day of incident she went 

to Lokhra weekly market. From Lokhra market she went to Mission 

chariali where she met Dip Bora. He took away one golden chain, two 

pair of earrings and one golden ring and a cash amount of Rs. 30,000/- 

from her and thereafter he left her at Mission Chariali. Thereafter when 

she was waiting in Mission Chariali she met one auto driver to whom 

she requested to bring her home. The said auto driver is Arshad Ali 

who took her to Asar Ali. She resides there for 2/3 days. Asar Ali took 

her to the house of one woman namely Manju Singh of Nagaon district 

where she stayed there for 3/ 4  days. Manju Singh took her to an 

office at Delhi. From that office she was given to work in a house. She 

worked there for about 20 days. One Assamese man brought her from 
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Delhi. The said man left her at Tezpur. Therefore,  the statement of 

the victim no way reveals that any of the accused abducted her with 

intent that she will be married to a person against her will or forced to 

seduce illicit intercourse with any other person.  

 Again law is well settled that by merely finding that the accused 

abducted the woman, the charge under section 366 could not be held 

to have been proved. It is further necessary to find out that they 

abducted the woman for any of the purposes mentioned in section 366 

and in the absence of such a finding, the charge must fail.  

21. As discussed herein before, the victim nowhere stated that she 

has been forcefully taken away by any of the accused for any purpose 

mentioned in section 366 of the IPC. As such, the said charge is failed.    

22. To prove the charge u/s 370 of the IPC, the prosecution must 

prove – 

 (i) that the accused imported, exported, etc., the 

person in question as a slave ; or  

 (ii) that the accused accepted, received or detained the 

person in question as a slave.   

 Here in the present case as discussed herein before, the victim 

no where stated that it is any of the accused imported or exported the 

victim as a slave or accused accepted, received or detained the victim 

as a slave. Though the victim stated that accused Dip Bora took away 

one golden chain, two pair of earrings and one golden ring and a cash 

amount of Rs. 30,000/- from her but there is no any charge of such 

theft from the possession of the said victim.  

23. As discussed herein before neither the victim nor any of other 

witnesses stated that it is any of the accused who took the victim to 

sale her at Delhi nor it is any of the accused who accepted, received or 
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detained the victim in question as a slave. Under circumstances, the 

charge u/s 370 of the IPC is also failed.  

24. In view of the aforesaid discussions based on the evidence and 

materials on record, I have come to the conclusion that the 

prosecution has failed to prove any of the ingredients of any of the 

charge levelled against any of the accused persons. As such, the 

accused persons, namely, Smt. Doibaki Das, Arshad Ali, Asar Ali and 

Moina Bora @ Jaygu Bora are acquitted from the charge u/s 366 and 

370 of the IPC and set them at liberty forthwith.   

25.  The liabilities of the bailers are hereby discharged.  

  Send back the GR Case record being No. 1033/16 to the 

learned committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 28t day 

of June, 2017. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me. 

 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
 
   
Dictation taken and transcribed by me:   
 
 
       Smt. R. Hazarika, Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Smt. Boby Das 
 

2.  Prosecution Witness No.2 :- Smt. Biju Das 
 

3.  Prosecution Witness No.3 :- Smt. Dipa Bora 
 

4.  Prosecution Witness No.4 :- Smt. Bharati Das, complainant 
 

5.  Prosecution Witness No.5 :- Victim. 
 

6.  Prosecution Witness No.6 :- Sri Dijumoni Sarmah, I.O. 
 

7.  Prosecution Witness No.7 :- Smt. J. Sarmah, SDJM, Sonitpur, Tezpur.  
 

 

EXHIBITS. 

Exhibit No. 1  :  Ejahar 

Exhibit No. 2   :  164 cr.P.C. statement of the victim 

Exhibit No. 4  :  Sketch map  

Exhibit No. 5  :  Chargesheet. 

Exhibit No. 6  :  Case diary of GRNo. 1033/16 

 

 
 
 
  

    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 


